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Internet Law Update April 2004 

By Cec ily Anne Snyd er and  Patric k T. O’Regan, Jr.* 

AGREEMENT BETWEEN AMAZON.COM AND BORDERS DOES NOT CONSTITUTE PRICE FIXING 

[Ga ry Gerlinger v. Amazon.c om, et a l., 2004 U.S.Dist. LEXIS 4604 (N.D. Ca l. 
Marc h 23, 2004)] 

Gary Gerlinger filed  a  compla int c halleng ing  the agreement between 
Amazon.c om and  Borders Online  c la im ing  it w as a  vio la tion of federal 
and  sta te a ntitrust laws. At this point, the defend ants have moved  for 
summary jud gment and  pla intiff has moved  for summary jud gment on the 
p lead ings.  

Amazon.c om w as an early pa rtic ipa nt in the ecommerc e a rena  and  has 
expand ed  its orig ina l internet bookstore to online reta iling  genera lly. 
Borders, on the other hand , d id  not launch a  website until 1998. “ In April 
2001, Amazon and  Bord ers exec uted  a  ‘Synd ic a ted  Store’  agreement … 
und er w hich they w ould  jo intly rela unc h www.borde rs.c om  as a  co-brand ed  
website.” 1 Und er the a greement, “ Borders pa id  Amazon.c om a  one-time 
fee for c rea ting  the website and  Borders rece ives a  c ommission on each 
sa le.” 2 Pla intiff’ s ob jec tion, as a  c onsumer, is tha t the agreement 
“ elim ina tes c ompetition betw een two former rivals in the  market for online 
sa les of books.” 3 Thus, red uc ing  competitive c hoic e for the online 
c onsumer.  

Per se Price Fixing  

Gerlinger a rgues tha t the p rovisions in the agreement rela ting  to p ric e 
and  lim iting  Bord ers from engag ing  in other online reta iling  d uring  the term 
                                                   
*Cec ily Anne Snyder is the Vice President of Lega l Affa irs a t Imaging  Therapeutic s, Inc ., 
Lexing ton MA. She hand les a  wide  range of inte llec tua l p roperty ma tters, inc lud ing  
developing  ma rket foc used  pa tent stra teg ies. She can be reac hed  a t 
cec ily@imatx.com. Pa tric k T. O ’Regan, Jr., is a  p rinc ipa l of O’Regan & O’Regan in 
Fa lmouth MA. He  works with local Cape  Cod  businesses handling  a  wide va riety of b oth 
litiga tion and  transac tional ma tters. He c an be reached  a t pa tric k@oreganla w.c om. 
©2004 Cec ily Anne Snyder and  Pa tric k T. O’Reg an, Jr. 



 
 Attorneys at Law 

 
Page 2 of 3 

 

31 Teaticket Highway, Suite 7 Telephone: 508.457.4542 
East Falmouth, MA 02536 Facsimile: 508. 457.0446 

  www.oreganlaw.com 
 

of the agreement c onstitute per se vio la tions of the Sherman Ac t. The 
c ourt d isagrees and  notes tha t “ ’ not a ll a rrangements among ac tua l or 
potentia l c ompetitors tha t have an imp ac t on p ric e  a re per se vio la tions 
of the Sherman Ac t or even unreasonable restra ints.’ ” 4  The c ourt 
c onc ludes tha t “ the Agreement d oes not set a  m inimum, maximum or 
range for the  p ric es Amazon.c om c an c harge fo r the  books it sells on the 
websites… (and  tha t) Amazon … has unfettered  d isc retion to  c hoose a  
p ric e a t whic h a  book w ill be sold .” 5 Further, the agreement “ in no w ay 
a ffec ts the p ric es tha t Bord ers c an sell books for a t its b ric k-and -morta r 
stores or the p ric e  tha t Bord ers sets for books to be purcha sed  on the 
Borders.c om website  for books whic h w ill b e p ic ked  up  a t the store….” 6 
Thus, the c ourt conc ludes tha t § 4.3 of the agreement does not c onstitute 
per se p ric e fixing . 

Anc illa ry Restraint 

If an a rrang ement tha t restra ins trad e is anc illa ry to the ag reement, then it 
is sub jec ted  to the rule of reason. Defenda nts p resent the compelling  
a rgument tha t if Amazon.c om were “ ab le to offer lower p rices for books 
on its own website than it d id  on Borders.c om, then shoppers orig ina lly 
lured  to the  Bord ers.c om site by the Border’s name (its c ontribution to the 
Agreement) c ould  be ind uc ed  to purc hase the book a t a  lower p ric e 
from Amazon.c om thus cheating  Borders out of its c ommission.” 7 The court 
c onc ludes tha t the p ric e a rrangement was anc illa ry to the agreement 
but tha t there w as insuffic ient evid enc e to make a  determina tion of 
whether the agreement had  an anti-c ompetitive effec t. 

Impermissib le Horizontal Market Allocation 

Pla intiff a lso c ontend s tha t the  parties have alloc a ted  online bookselling  
to Amazon.c om and  left Bord ers to sell books only a t its reta il stores. This, 
c la ims the p la intiff, is a n impermissib le d ivision o f the  market. Defend ants 
asserts tha t the p rovision tha t p rohib its selling  online d irec tly or by 
a ffilia ting  w ith another party is “ a t most an anc illa ry restra int whic h 
p revents ‘ free-rid ing ’  by Bord ers. Defend ants also c la im tha t the exc lusivity 
p rovision is ‘narrowly lim ited  to the spec ific  a rea  in whic h Amazon.c om 
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and  Bord ers agreed  to c ollabora te – online sale of books for d irec t home 
d elivery.” 8 Although ultimately the court conc lud es tha t it had  insuffic ient 
evid ence to make a  d e term ina tion, it d id  note tha t it found  the 
d efend ants’  c ontention troubling  bec ause “ if the p rovision is in fac t 
intended  to p revent free-rid ing  ….then the  p rovision goes beyond  the 
‘narrow ta iloring ’  d efend ant asserts.” 9 

                                                   
1 2004U.S. Dist. LEXIS 4604, 8 
2 Id . 
3 Id . At 9. 
4 Id . At 23 c iting  BMI v. Columb ia  Broadc a sting, 441 U.S. 1, 23 (1979). 
5 Id . At 28. 
6 Id . 
7 Id . At 30. 
8 Id . At 36. 
9 Id . At 37. 
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