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Internet Law Update April 2004 

By Cec ily Anne Snyd er and  Patric k T. O’Regan, Jr.* 

NEWS WOMAN’S CLAIM FOR RIGHT OF PUBLICITY CLAIM TO VIDEO OF WET T-SHIRT 

COMPETITION UPHELD 

[Ca therine Bosley v. Wild wett.c om, 2004 U.S.Dist. LEXIS 5124 (N.D. Ohio 
Marc h 31, 2004)] 

Catherine Bosley b rought an ac tion aga inst Wildwett.c om, and  others, for 
invasion o f p rivac y based  on the d istribution on the internet o f a  vid eo 
taken of Catherine Bosley (a  Youngstown Ohio a nchorwoman) a t a  w et t-
shirt c ontest in Florid a . On March 8, the Ohio  c ourt issued  a  Temporary 
Restra ining  Order (“ TRO” ) p rohib iting  Defend ants from selling  the vid eo of 
Bosley’s performance or otherw ise using  dep ic tions of Bosley on the ir 
websites. The  court d id  not, however, go so fa r as to  enjoin Defend ants 
from mentioning  Bosley or enga g ing  in pub lic  c omment about the 
inc id ent. The Sixth Circ uit subsequently issued  a  stay w ith regard  to the 
TRO. In this d ec ision the Ohio c ourt rules on the merits o f the Motion for 
Prelim inary Injunc tion. 

Invasion of the Right of Privacy 

There a re four separa te c auses of ac tion tha t fa ll und er the umb rella  o f 
right to p rivac y: (1) intrusion on pla intiff’ s sec lusion or solitud e, (2) pub lic  
d isc losure of p riva te fac ts; (3) pub lic ity w hic h pla intiff is portra yed  in a  
fa lse light; and  (4) appropria tion the name or likeness of p la intiff for 
d efend ant’ s advantage.  
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In this c ase, Bosley had  worked  as a  news reporter for WKBN in 
Youngstown Ohio  and  had  bec ome a  regiona l celebrity. While on 
vac a tion in 2003 she p artic ip a ted  in a  wet t-shirt c ontest whic h w as b eing  
videotaped  for Dream Girls, Inc . During  her partic ipa t ion she removed her 
c lothing . The uned ited  video of Bosley’s performance w as mad e 
ava ilable on sexb ra t.c om, and  other websites. The public ity surround ing  
the videotap es ultimately resulted  in Bosley resigning  from her position w ith 
WKBN.  

Bosley asserts the fourth type  of invasion. Namely, tha t defend ant’s used  
her name and likeness for their advantage. Ohio law “ p rohib its the 
pub lic a tion of another’ s name or likeness in a  c ommerc ia l use tha t d raws 
from tha t person’s ‘ reputa tion, p restige, or o ther value assoc ia ted  w ith 
him , for purposes of public ity.’ ” 1 There a re, however, exceptions.  

Commerc ial Purpose 

Bosley a rgues tha t the use of her image in c onnec tion w ith the sale of a  
p rod uc t (i.e., the vid eo) is a  c ommerc ia l use of her ima ge. The c ourt 
c onc luded  tha t d efend ants were “ using  the  images of Catherine Bosley 
to d irec tly p romote  the sale of videos and membership s.” 2 Defend ants 
assert tha t the Resta tement (Third ) of Competition sec tion 47 c ontrols 
bec ause it d efines the purpose of trad e as “ ’ the name, likeness and  other 
ind ic ia  o f a  p erson’s id entity a re used  ‘ for purposes of trad e ’  und er the 
rule sta ted  in § 46 if they a re used  in advertising  the user’ s goods or 
services, or a re plac ed  on merc hand ise marketed  by the user, or a re used  
in c onnec ted  w ith servic es rendered  by the user.’ ” 3 The court, however, 
w as unpersuaded  by this a rgument noting  tha t “ [t]he  p rom inent d isp lay of 
Pla intiff Bosley’s name, image, image and likeness on the c over of the 
Wild Wett vid eo – as well as other p romotional images of Pla intiff Bosley 
posted  on Wild Wett.c om – c learly c onstitutes an advertisement fo r the 
video.” 4 The court noted  tha t “ the stand ard  for d eterm ining  what 
c onstitutes p romotiona l materia l is quite broad .” 5 Und er the Resta tement 
(Third ) of Unfa ir Competition it inc lud es “ p roof t ha t p rospec tive 
purchasers a re likely to believe tha t the identified  person end orses or 
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sp onsors the user’ s good s or servic es is not required  fo r the imposition o f 
lia b ility…” 6 

First Amendment 

Defend ants a lso c la imed  tha t their use of Bosley’s image is p rotec ted  
und er the First Amendment. The c ourt notes, however, tha t “ the rea lm o f 
c ommerc ia l speech is a n a rea  of limited  p rotec tion under the First 
Amendment …. There a re a reas of c ommerc ia l ac tivity w hich the First 
Amendment d oes not p rotec t a t a ll.” 7 In ba lanc ing  the First Amendment 
rights aga inst the Right to Pub lic ity, the c ourt focused on the fa c t tha t the 
videos p roduc ed  by Defend ants d id  not conta in a rtistic  expression or 
signific ant ed itoria l c omments and  therefore were d istinguishable from 
other c ases where the First Amendment rights controlled . “ [T]he images of 
Catherine  Bosley a re  mere c op ies of Catherine Bosley’s perfo rmanc e and  
are not p rotec ted  materia l.” 8 It w ould  seem tha t, had  the vid eo images 
been artistic a lly ed ited  or ed itoria lized , the  court would  have c onsid ered  
the First Amendment a rguments more  favorab ly. “ The Court conc ludes 
tha t if any speec h inte rest is a t issue here, it is c ommerc ia l speec h.” 9  

Prior Restraint 

Defend ants a lso a ttempt to a rg ue tha t “ injunc tive relief w ould  c onstitute 
p rio r restra int of speec h.” 10 Although, the threshold  for injunc tive relief for 
sp eech is quite high and  requires tha t “ ’…the public a tion … threa ten an 
interest more  fund amenta l than the First Amendment itself” 11 this c ase d id  
even rise to  consid ering  the test. As noted  by the  Supreme Court, the  p rior 
restra int doc trine does no t app ly to c ommerc ia l speech.12 Further, the 
c ourt noted  tha t “ the p rior restra int doc trine is inapp lic ab le in c ases where 
one’s p roprieta ry interests a re a t stake, suc h as infringements o f copyright 
or trademark.” 13  

The remaining  a rguments p resented  by Defend a nts for c onsent to the 
video, lac hes, harm c aused  by the  injunc tion and  public  interest, a re  
d isposed of by the Court. In a  telling  c omment, the Court observes tha t 
“ the right to public ity is not c oterm inous w ith the right to p rivac y. Although 
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Pla intiff Bosley ma y have relinquished  c erta in aspec ts of her right to 
p rivac y, her ac tions d o not imply tha t she intentiona lly or volunta rily 
re linquished  the right to be free from the appropria t ion o f her persona for 
another’s ga in.” 14 The court ultimately c onc luded  tha t Pla intiff w as 
entitled  to enjoin Defend ants from “ sellng , d istributing  for sa le , p romoting  
for sa le, or p lac ing  on ‘member’s only’  websites any and  all images of 
Pla intiff Ca therine  Bosley….” 15 

                                                   
1 Id . At 9. 
2 Id . At 15. 
3 Id . At 16. 
4 Id .  
5 Id . At 25. 
6 Id . Citing  to Resta tement (Third ) of Unfair Competition, § 46, cmt. a . (empha sis ad ded). 
7 Id . At 26-27.  
8 Id . At 34. 
9 Id . At 35. 
10 Id . At 40. 
11 Id . At 40 c iting  County SEC Agenc y v. Ohio DOC, 296 F.3d  477 (quoting  Proc tor & 
Gamble  Co . v. Bankers’  Trust Co . 78 F.3d  219, 226-27 (6th Cir. 1996)). 
12 Id . At 40. 
13 Id . At 42. 
14 Id . At 51. 
15 Id . At 60. 
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