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Internet Law Update August 2003 

By Patric k T. O’Regan, Jr. and  Cec ily Anne Snyd er* 

ATTORNEYS IN DOT COM PUBLIC OFFERING ARE NOT LIABLE FOR MISSTATEMENTS 

[Lawson v. Ad vanc ed  Equities, et a l., 2003 U.S. Dist. LEXIS 11899 (W.D. Ky. 
June 19, 2003). 

Pla intiffs purc hased  stock in Pixelon, Inc . through a  p riva te offering .1 
Pixelon w as in the business of d evelop ing  b road c ast technology for the 
Inte rnet.2 Pla intiffs’  c ompla int is based  on their relianc e on sta tements 
mad e in the Priva te Placement Memorand um (“ PPM” ).3 The PPM 
c onta ined  info rmation about the management of Pixelon, inc lud ing  a  
bac kground er on the company presid ent, Mic hael Fenne. 4 As it turned  
out, Fenne had  been c onvic ted  of severa l felonies in Virg inia  and  had  
been conc ealing  his true id entity. 5  

Pixelon held  a  music  event c a lled  iBash whic h w as intended to  launc h its 
network.6 The event c ost $16.2 m illion, most of the p roc eed s from the 
offering , but w as a  fa ilure due to Pixelon’s inab ility to b roadc ast the  event 
over its network. 7 Follow ing  the fa ilure of iBash, Pixelon term ina ted  
Mic hael Fenne. 8 Only a fter termina ting  Mr. Fenne, d id  Pixelon d isc over his 
c rimina l background  and  true id entity. 9 

Pla intiffs’  c la im aga inst Kring  and  Shefky is based  on their involvement in 
p reparing  the offering  d ocuments for Pixelon. Pla intiffs a llege tha t Kring  
and  Shefky “ should  have performed a  background  c hec k to verify the  
general b iographic a l info rmation p rovided  by Fenne.” 10 Pla intiffs d o not 
a llege tha t the fa lse sta tements were ac tua lly mad e by either Kring  or 
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Shefky, ra ther they “ seek to impose lia b ility on [the] law firms by virtue of 
their involvement in p reparing  the offering  d oc uments.” 11 

There is a  split of authority on w hether “ outsid e p ro fessionals must 
themselves make a  fa lse or m islead ing  statement fo r p rimary liab ility to 
a ttac h”  und er §10(b ) or Rule 10b-5.12 Ac c ord ing  to the c ourt, “ the 
Sec ond , Tenth and  Eleventh Circ uits a ppear to have taken the  position 
tha t p rofessiona ls must themselves make a  fa lse or m islead ing  sta tement 
in ord er to impose lia b ility.” 13 In constrast, the “ Ninth Circ uit has held  tha t 
an outsid e p rofessiona l c an be held  liab le based  on ‘ signific ant’  or 
‘ substantia l’  assistanc e to  the rep resenta tion of others.” 14  

The c ourt noted  tha t w ere it to adopt the ‘b right line’  test of the Sec ond , 
Tenth and  Eleventh c irc uit, p la intiffs’  c la im  would  fa il bec ause neither of 
the defend ants ac tually mad e the sta tements. 15 It a lso noted  tha t it 
reac hed  the same c onc lusion under the Ninth Circ uit’s test bec ause the 
p la intiffs fa iled  to allege tha t the d efend ants had  the requisite mental 
sta te. 16  

The c ourt conc luded  tha t it c ould  find  no c ase law  tha t imposed  a  duty 
on law  firms involved  in p reparing  d oc uments to investiga te  absent some 
reason for the firm to know tha t they w ere making  a  m issta tement.17 On 
this basis, the  compla int aga inst the law  firms, Kring  and  Shefky, w as 
d ism issed . 
 

 
                                            
1 2003 U.S. Dist. LEXIS 11899, *1. 
2 Id. 
3 Id. at *3. 
4 Id. 
5 Id. 
6 Id. at *4. 
7 Id. 
8 Id. 
9 Id. 
10 Id. at *5. 
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11 Id. at *6. 
12 Id. at *7. 
13 Id. 
14 Id. at *8. 
15 Id. 
16 Id. 
17 Id. at *10. 
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