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LL BEAN'SEXTENSIVE CATALOG AND INTERNET SALES MAKE ITAMENABLE TO GENERAL
JURISDICTION IN CALFORNIA

LL Bean mailed a cease-and-desist letterto Gator.com requesting that it
stop itspop-up adsfrom appearing when LL Bean customer'svisted the
LL Bean Web site. The bassforitsletterwasitscontention that the pop-ups
“‘unlawfully appropriated the good willassociated with LL. Bean’sfamous
trademark, created confusion about the source of the productsand
servicesoffered atllbean.com, and suggested an affiliation or connection
between oramong L.L. Bean, Gator.com, and Eddie Bauerthat doesnot
in fact exist.”” Afterreceiving thisletter, Gator.com filed a declaratory
judgment action against LL Bean in the Northern District of California. LL
Bean filed a motion to dismisson the basisthat the Northem District of
California lacked personal jurisdiction. The District Court dismissed the

case forlack of personal jurisdiction overthe defendant LL Bean. The
plaintiff, Gatorcom, appealed.[Gator.com Corp. v. LL. Bean, Inc., 2003
U.S App. LEXIS18115 (9th Cir. 2003)]

Asthe court noted, “personal jurisdiction may be eithergeneral or
specific.” Generaljurisdiction ariseswhen there are “substantial” or
“continuousand systematic” contactswith the forum state, even when
those contactsare unrelated to the cause of action at issue in the case.
Soecific jurisdiction, on the other hand, requiresforum-specific activities. In
either event, there must be some level of purposeful availment to prevent
defendantsfrom being hailed into court based on a random, fortuitous, or
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attenuated contact. The standard for establishing general jurisdiction is
fairly high.

Substantial or Continuous and Systematic Contacts Test

In applying the substantial orcontinuousand systematic contactstest, the
courtslook forsome kind of deliberate presence in the state. The Ninth
Circuit has“set a high standard for establishing general jurisdiction” (citing
Shute v. Carmnival Cruise Lines, 897 F.2d 377 (9t Cir. 1990)). The court noted
that the “overallcommercial contacts(made by LL Bean) with California
meet the continuousand systematic contactstest applied in Davis,
Bancroft and Helicopteros.” The court’srational for thisfinding wasthat LL
Bean “makessales, solicitsbusiness. ..and servesthe state’smarkets.” LL
Bean shipslarge numbersof productsto California and maintains
contactswith a variety of California vendorson an ongoing basis. Even
underthe heightened standard typically applied to general jurisdiction,
“the ‘consistent and substantial pattem of busnessrelations represented
by these factsissufficient to confergeneral jurisdiction” over LL Bean.

The court wenton to observe that, “even if the only contactsL.L. Bean
had with California were through itsvirtual store, a finding of general
jurisdiction in the instant case would be consistent with the ‘diding scale’
test that both ourown (9th Circuit) and other circuitshave applied to
internet-based companies.”

Reasonableness Test

After finding that LL Bean had engaged in sufficient contact with
California to establish general jurisdiction, the Ninth Circuit then looked at
whetherthe application of jurisdiction in thiscase would be reasonable. In
orderto establish that jurisdiction isnot reasonable, the burden restson
the defendant to present “a ‘compelling case’ that the assertion of
jurisdiction isnot reasonable.” In support of its position that jurisdiction
would not be reasonable, LL Bean advanced three theories. FArst, it
argued that the extent of purposeful interjection worked in itsfavor.
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Scond, it argued that the burden on litigating in California would be
high. Third, it argued that there are otherforumsavailable.

Because the purposeful interjection standard parallelsthe question of
minimum contacts, the court concluded that LL Bean had purposefully
interjected itself into the California market. The court specifically noted
that, “even conceding that thismay be a close case forgeneral
jurisdiction, thisfactor (purposeful interjection) doesnot create a
‘compelling case’ forunreasonableness.”

The court rejected LLBean’sclaimsthat the litigation would impose a
substantial burden on it in view of the fact that LL Bean isa multimillion
dollar businesswith agentsthat regularly do businessin California.
Moreover, balancing the hardshipsbetween the parties, the court noted
that the burden on Gator, if it were forced to proceed in Maine, would be
similarto orgreaterthan the burden on LL Bean. Thus, the court was

unpersuaded that the “‘inconvenience isso great asto constitute a
deprivation of due process.

The fact that Gatorhad brought a nearly identical declaratory action
case in the District Court of Oregon did not make the assertion of
jurisdiction by the Northemn District of California unreasonable.
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