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Internet Law Update Oc tober 2003 

By Cec ily Anne Snyd er and  Patric k T. O’Regan, Jr.* 

LL BEAN’S EXTENSIVE CATALOG AND INTERNET SALES MAKE IT AMENABLE TO GENERAL 

JURISDICTION IN CALIFORNIA 

LL Bean ma iled  a  cease-and -desist letter to Gator.c om requesting  tha t it 
stop  its pop -up  ad s from appea ring  when LL Bean c ustomer’ s visited  the  
LL Bean Web site. The basis for its letter w as its c ontention tha t the p op-ups 
“ ‘unlaw fully appropria ted  the good  w ill assoc ia ted  w ith L.L. Bean’s famous 
trad emark, c rea ted  confusion about the source of the p roduc ts a nd  
services offered  a t llbea n.c om, and  suggested  an a ffilia t ion or connec tion 
betw een or among L.L. Bean, Ga tor.c om, and  Edd ie Bauer tha t d oes not 
in fac t exist.’ ”  After rec eiving  this le tter, Gator.c om filed  a  d ec la ra tory 
jud gment ac tion aga inst LL Bea n in the Northern Distric t of Ca lifornia . LL 
Bean filed  a  motion to d ismiss on the  basis tha t the  Northern Distric t of 
Ca lifornia  lacked  personal jurisd ic tion. The Distric t Court d ism issed  the 
c ase for lack of personal jurisd ic tion over the d efend ant LL Bean. The 
p la intiff, Ga tor.c om, appea led . [Gator.c om Corp . v. L.L. Bean, Inc ., 2003 
U.S. App . LEXIS 18115 (9th Cir. 2003)] 

As the c ourt noted , “ personal jurisd ic tion may be  either general or 
sp ec ific .”  Genera l jurisd ic tion a rises when there a re “ substantia l”  or 
“ c ontinuous and  systematic ”  c ontac ts w ith the forum sta te, even when 
those c ontac ts a re unrela ted  to the c ause of ac tion a t issue in the c ase. 
Spec ific  jurisd ic tion, on the other hand , requires forum-sp ec ific  ac tivities. In 
e ither event, there must be  some level of purposeful ava ilment to p revent 
d efend ants from being  ha iled  into c ourt based  on a  rand om, fortuitous, o r 
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attenuated  c ontac t. The stand ard  for estab lishing  general jurisd ic tion is 
fa irly high. 

Substantia l or Continuous and Systematic  Contac ts Test 

In app lying  the substantia l or c ontinuous and  systematic  c onta c ts test, the 
c ourts look for some kind  of delibera te p resence in the sta te. The Ninth 
Circ uit has “ set a  high stand ard  for esta blishing  general jurisd ic tion”  (c iting   
Shute v. Ca rniva l Cruise Lines, 897 F.2d  377 (9th Cir. 1990)). The  court noted  
tha t the “ overall commerc ia l c ontac ts (mad e by LL Bean) w ith California  
meet the continuous and  systematic  c ontac ts test app lied  in Da vis, 
Banc roft and  Helicop teros.”  The c ourt’s ra tiona l for this find ing  w as tha t LL 
Bean “ makes sales, solic its business . . . and  serves the  sta te’ s ma rke ts.”  LL 
Bean ships la rge  numbers of p rod uc ts to Ca lifornia  and  ma inta ins 
c ontac ts w ith a  variety of Ca lifornia  vendors on an ongo ing  basis. Even 
und er the heig htened  sta nd ard  typ ic a lly a pp lied  to general jurisd ic tion, 
“ the ‘c onsistent and  substantia l pa ttern of business rela tions’  rep resented  
by these fac ts is suffic ient to c onfer genera l jurisd ic tion”  over LL Bean. 

The c ourt went on to ob serve tha t, “ even if the only c ontac ts L.L. Bean 
had  w ith California  w ere through its virtua l store, a  find ing  of general 
jurisd ic tion in the instant c ase would  be c onsistent w ith the ‘ slid ing  sc ale’  
test tha t bo th our own (9th Circ uit) a nd  o ther c irc uits have  applied  to 
interne t-based  c ompanies.”   

Reasonableness Test 

After find ing  tha t LL Bean had  engaged  in suffic ient c ontac t w ith 
Ca lifornia  to establish general jurisd ic tion, the Ninth Circ uit then looked  a t 
whether the applic a tion of jurisd ic tion in this c ase would  be reasonab le. In 
ord er to establish tha t jurisd ic tion is not reasona ble , the burden rests on 
the defend ant to p resent “ a  ‘ c ompelling  c ase’  tha t the assertion of 
jurisd ic tion is not reasonable.”  In support of its position tha t jurisd ic tion 
would  not be reasonable, LL Bean advanc ed  three theories. First, it 
a rgued  tha t the extent of purposeful interjec tion worked  in its favor. 
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Sec ond , it a rgued tha t the burd en on litig a ting  in Ca lifornia  would  be 
high. Third , it a rg ued  tha t there a re  other forums ava ilab le. 

Bec ause the purp oseful interjec tion standard  para llels the q uestion of 
m inimum contac ts, the court c onc lud ed  tha t LL Bean had  purposefully 
interjec ted  itself into the  California  market. The c ourt sp ec ific a lly noted  
tha t, “ even conc ed ing  tha t this may be a c lose c ase for genera l 
jurisd ic tion, this fac tor (p urposeful interjec tion) d oes not c rea te a  
‘ c ompelling  c ase’  for unreasonab leness.”  

The c ourt re jec ted  LL Bean’s c la ims tha t the litiga t ion would  impose a  
substantia l burden on it in view  of the fac t tha t LL Bean is a  multim illion 
d olla r business w ith a gents tha t regula rly do business in Ca lifornia . 
Moreover, ba lanc ing  the hardships between the parties, the c ourt noted  
tha t the burden on Gator, if it w ere forc ed  to p roceed  in Ma ine, w ould  be 
sim ila r to or g rea ter than the burden on LL Bean. Thus, the court was 
unpersuaded  tha t the “ ‘ inc onvenienc e is so g rea t as to c onstitute a  
d epriva tion of d ue p roc ess.’ ”   

The fac t tha t Gator had  b rought a  nearly id entic a l dec la ra to ry ac tion 
c ase in the Distric t Court of Oregon d id  not make the a ssertion o f 
jurisd ic tion by the Northern Distric t of Ca lifornia  unreasonab le. 
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