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Internet Law Update Oc tober 2003 

By Cec ily Anne Snyd er and  Patric k T. O’Regan, Jr.* 

DEFENDANT STILL AMENABLE TO SERVICE OF PROCESS IN SPITE OF WILLFUL AND 

OBSTRUCTIONIST ATTEMPTS TO AVOID SERVICE 

Brac h’s filed  a  c ompla int aga inst Keller and  Cand y Sites alleg ing , among 
other things, c ybersq uatting , trad emark infringement, fed eral fa lse 
d esig na tion, and  unfa ir c ompetition und er the Lanham Ac t. [Bra c h’s 
Confec tioners, Inc . v.Keller, 2003 U.S. Dist. LEXIS 16817 (N.D. Ill. 2003)] Keller 
had  reg istered  a  variety of Internet d omain names inc orpora ting  the 
name “ Brac h”  inc lud ing  ebulkc and y.c om, b rac hs.o rg , b rac hs.net, and  
others. Defend a nt Keller is CEO, p resid ent and / or the sole d irec tor and  
ow ner of defend ants Cand y Sites he d irec ts a nd  c ontrols the a c tivities of 
the c orpora tion a nd  is, for a ll intents and  purp oses, essentia lly fung ib le 
w ith the c orpora tion. Cand y is sold  on va rious websites inc lud ing  the 
ebulkc andy.c om website . The  intera c tive Web sites a lso inc lud e g raphic  
images of Brach’s trademarks.  

After filing  its c ompla int, Brac h’s a ttempted  to serve  Keller w ith the 
c ompla int both ind ivid ually and  in his c apac ity a s an offic er of Cand y 
Sites. Keller rep eated ly avo id ed  service by engag ing  in a  variety of 
c ond uc t from refusing  ma il servic e to refusing  to acc ept service through a  
c ar w indow. Kelle r subsequently filed  a  response to the compla int and  a  
general appearanc e fo r purposes of entering  a  motion to d ismiss and  
arguing  his c ase  on the merits.  

The c ourt first no ted  tha t “ bec ause this is a  fed eral question c ase, Fed eral 
Circ uit law  ra ther than Seventh Circuit law is c ontrolling , even in 
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d etermining  the question o f whether the exerc ise of personal jurisd ic tion is 
p roper.” 1 

Personal Jurisd ic tion 

Defend ant Kelle r b rought a  motion to d ismiss under Fed eral Rule  of Civil 
Proced ure 12(b )(6) tha t required  pla intiff to p rovid e suffic ient evid ence to  
establish a  p rima fac ie c ase for p ersonal jurisd ic tion. The c ourt noted  tha t, 
bec ause Keller was d omic iled  in New  Jersey and  had  c ond uc ted  only a  
portion of his b usiness in Illino is, he w as not sub jec t to general jurisd ic tion. 

Spec ific  jurisd ic tion, however, enab les the c ourt to  exerc ise personal 
jurisd ic tion over a  non-resid ent defend ant, such as Keller, on the basis of 
m inimum contac t w ith the forum und er the Interna tiona l Shoe test. In this 
sc enario , p la intiff is required  to show  tha t (1) d efend ant is amenab le to 
service of p rocess and  (2) ha iling  d efend ant into court is c onsistent w ith 
the Fifth Amendment Due Proc ess Clause. 

Amenability to Process 

In add ition to p rovid ing  a  genera l c a tch all, the Illinois long-arm sta tute 
enumera tes ac ts suffic ient to establish personal jurisd ic tion. These ac ts 
inc lud e d oing  business w ithin the sta te or c ommitting  a  tort w ithin the  
sta te. The c ourt noted  tha t, “ bec ause the Illinois long-arm sta tute reac hes 
as fa r as the lim its o f due p rocess, the Court need not dec id e  whether this 
c ase fits nea tly into one of the enumera ted  ac ts w ithin the sta tute . It need 
only d ec id e whether the exerc ise of p ersona l jurisd ic tion o f Keller 
c omports w ith d ue p roc ess.”  

The c ourt has d isc retion to dete rm ine if there w as good  c ause for fa ilure 
to effec t service . In this c ase, Brach’s estab lished  tha t Keller a c tively 
sought to avoid  service. The c ourt noted  tha t servic e “ w as effec tively 
mad e by la ying  the summons and  c ompla int a t Keller’ s feet.”  The c ourt 
c onc luded  tha t it “ c annot rew ard  the obstruc tionist tac tic s of a  w illfully 
and  technic a lly, though not ac tually ignorant, d efend ant by find ing  him 
not amenable to p roc ess.” 2 

Due Process 
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The c ourt next a ssessed  whether haling  the defend ant into court 
c omported  w ith the Due Process Clause. The c ourt noted  tha t “ sinc e 
Keller ac tively engaged  in selling  c and y to  Illinois resid ents, he had  
purposefully ava iled  himself of the p rivilege of c ond uc ting  business in 
Illinois, and  therefore, should  reasonably antic ipa te being  ha led  into c ourt 
in Illinois.”  This conc lusion w as reached  in sp ite of the fa c t tha t there w as 
evid ence o f only four purchases by Illinois c onsumers from Keller’s Web  
site. Bec ause using  the marks a re rela ted  to the ac tivity o f selling  c and y in 
Illinois, the  court c onc lud ed  tha t Keller’ s use of the marks “ w ill have an 
impac t and  injure  the pla intiff in Illinois where d efend ant a nd  p la intiff bo th 
ac tively sell the pla intiff’ s goods.”   

Bec ause Illinois had  a  strong interest in these  c la ims and  Keller had  not 
mad e a  c ompelling  c ase tha t jurisd ic tion would  be unreasonab le, the 
c ourt conc luded tha t jurisd ic tion over Keller was reasonable. 

Default Judgment 

In response to Keller’ s motion to d ismiss, Brac h b rought a  motion for 
d efault judgment. The c ourt d ete rm ined  tha t Bra ch had  perfec ted  servic e 
on both Keller and  Cand y Sites by la ying  the c op ies of the  summons and  
c ompla int “ a t Kelle r’ s feet”  (outsid e his c ar). Cand y Sites, as a  
c orpora tion, c annot be represented  p ro se and  no response w as mad e 
on its behalf. Therefo re, the c ourt g ranted  the  default jud gment aga inst 
Cand y Sites. 

 

                                            
1 Id.  
2 Id. at *9. 
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