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Internet Law Update Dec ember 2003 

By Patric k T. O’Regan, Jr. and  Cec ily Anne Snyd er* 

NO REQUIREMENT OF JURY INSTRUCTIONS OF FAIR USE FOR PIRATES WITH ATTITUDES’ 
CRACKING SOFTWARE AND MAKING IT AVAILABLE ON THE INTERNET 

Pira tes w ith Attitud e (“ PWA” ) is a  g roup organized  and  d ed ic a ted  to 
making  c opyrighted  softw are ava ila ble  over the Internet. Each member 
of PWA w as required  to perform a  servic e. “ Supp liers”  p rovid ed  ac cess to 
c opyrighted  p rog rams. “ Crackers”  d ownload ed  the softw are  and  
removed the  internal c opyright p rotec tion. “ Packagers”  took the p rogram 
from “ c rackers”  and  tested  the softw are for func tiona lity. “ Couriers”  then 
up loaded  the c ra cked  program onto Internet sites ma inta ined  by PWA 
where it was ava ila ble  for d ownload ing  by PWA members.  

One website opera ted  by PWA was known as “ sentinel.”  In January of 
2000, the FBI seized  c omputer hard wa re from the c loset of a  university 
p rofessor tha t w as hosting  the sentinel site. The university wa s unaw are o f 
the existence of sentinel, or of the computer in the c loset. 

A jury c onvic ted  Christian Morley, a  memb er of PWA and  one of its 
“ pa ckagers,”  of c onsp irac y to  commit c opyright infringement. (*1) Morley 
appea ls the c onvic tion on the basis tha t the d istric t c ourt’ s d enia l o f a  jury 
instruc tion on fa ir use was improper. Jason Sla ter, ano ther member of PWA 
and  a  “ c racker,”  entered  a  guilty p lea  to the ind ic tment for c onsp irac y to 
c ommit c opyright infringement. Sla ter ap pea ls the  va lua tion of loss used  
for the Sentenc ing  Guid elines. United  Sta tes o f Americ a  v. Jason Sla ter 
and  Christian Morley, 2003 U.S.Ap p. LEXIS 22860 (7th Cir. 2003).  

                                            
* Patric k T. O’Regan, Jr., is a  p rinc ipa l of O’Regan & O’Regan in Fa lmouth MA. He  works 
with local Cape Cod  businesses hand ling  a  w ide va riety of bo th litig a tion and  
tra nsac tional ma tters. He  c an be reached  a t pa tric k@orega nlaw.com. Cec ily Anne 
Snyder is the Vice  President of Leg al Affa irs a t Imag ing  Therapeutic s, Inc ., Lexing ton MA. 
She handles a  wide range of intellec tua l p roperty ma tters, inc luding  develop ing  market 
foc used  p a tent stra teg ies. She  c an be reac hed  a t c ec ily@imatx.c om.  © 2003 Pa tric k T. 
O’Reg an, Jr. and  Cec ily Anne Snyder.  
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Fair Use 

The 7th Circ uit found  no fault w ith the denia l of a  jury instruc tion for fa ir use . 
The fa ir use exception lim its the exc lusive rights of c opyright holders b y 
p rovid ing  tha t certa in use of a  w ork is “ fa ir.”  Purp oses tha t fa ll w ithin “ fa ir 
use”  a re  c ritic ism, c omment, news reporting , teaching , schola rship , or 
research.  

Morley c ontends tha t the jury should  have received  an instruc tion on fa ir 
use. First, Morley a rgues tha t the sentinel site w as nonc ommerc ia l bec ause 
members d id  not pay to d ownload  so ftware. Sec ond , he a rgues tha t the 
site wa s “ ed uc ationa l”  bec ause d efend ants c ould  use the softw are to 
learn something . The 7th Circuit first observes tha t Morley’ s a rguments 
“ barely pass the  stra ight-fac e test.”  (*7) While members d id  not “ pa y”  in 
trad itiona l currenc y, eac h member w as required  to c ontribute services, 
whic h the c ourt deemed w as a  barter form of payment. Also, the 
a rgument tha t members w ould  learn from using  the softw are a nd  tha t the 
site wa s hosted  a t a  university wa s c onsidered  a  tortuous a ttempt to 
shoehorn the infring ing  ac tiv ities into  the ed uc ational exc eption. As 
evid enced by the fac ts, the university w as unaw are tha t the site w as 
housed  on its c ampus or tha t it w as kep t in the c loset o f one of its 
p rofessors. 

Valuation of Loss 

The 7th Circ uit w as equa lly not p ersuad ed  by Sla ter’ s a rguments 
c onc erning  the use of the 1998 Sentenc ing  Guid elines. Und er the 1998 
Guid elines, the sentenc e is enhanc ed  if the reta il va lue of the loss 
exceeds $2,000.  Und er the  Sentenc ing  Guid elines, the value of loss is 
measured  by the reta il value of the infring ing  items.  “ The total value of 
the infring ing  items c an be c alc ula ted  by multip lying  the  number of 
infring ing  items by their average reta il value.”  (*9-10) Sla ter a rgued  tha t 
sinc e the members pa id  nothing  for the  softw are  the value of the softw are 
w as zero. Sinc e there w as no evidenc e of the value o f p ira ted  c op ies of 
so ftw are, the 7th Circ uit upheld  the d istric t c ourt’ s use o f the reta il value as 
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an acc eptable choic e bec ause the  infring ing  item was the virtua l 
equiva lent of the infringed  item. (*12) 
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